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ATTENTION invited the discussion 
another page the question re- 
sponsibility between bank and depositor 
arising from payment check, raised 
the depositor’s manager and paid 
the bank. The responsibility prin- 
cipal for the frauds agent whom 
himself reposes confidence and holds 
out the world trustworthy, 
question growing importance. The 
recent Bedell case involved this ques- 
‘tion. the limited space devoted 
topic which could properly command 
volume, only the most cursory treat- 
ment the subject possible. 
trust have least made plain the 
general principles which control the 
courts deciding questions this na- 
ture. Other timely topics are 


The degree care imposed upon depositor 
the proper drawing check. 


The degree duty must exercise the exam- 
ination returned checks and statement. 


highly desirable that both 
these cases, greater definiteness and pre- 
cision should enter into the law. The 
legal rules duty, announced the 
courts, are couched terms the most 
general nature. Legislation, making 
definite and precise regulations govern- 
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No. 


ing these matters, would both appro- 
priate and beneficial. 


Bankers and other lenders who take 
pledges national bank stock collat- 
eral security, will interested de- 
cision the supreme court Nebraska 
upon the obligation the bank pay 
the dividends the pledgee, when 
knows the pledge, and not the 
record owner, although the stock has 
not been transferred the books the 
bank required its by-laws. 

national bank $1,000, and 
transfer ten shares the bank (not 
the books) security. Subsequently 
the stock was sold and the principal 
the loan paid, but the interest remained 
Shortly thereafter dividend 
was declared and paid the original 
owner, the bank claiming the 
stock stood the books his name, 
and its by-laws required all transfers 
made the books, payment the 
dividend him exonerated the bank 
from again paying the pledgee. 
appearing that the officers the bank 

had notice the pledge, the court re- 
fused allow this defense prevail. 
Says the court: 


bank other corporation, like natural person, 
must act good faith with those with whom deals. 
cannot shut its eyes the clear day and de- 
clare that darkness prevails. stock bank 
has been assigned party who holding the same 
security, and entitled the dividends such 
stock, the bank must pay the dividend the party en- 
titled it—the actual holder the stock—if has 
Notice. 


article this issue presenting 
the law upon the right experts 
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extra compensation, before giving their 
professional opinion, tacts obtained 
the course their employment 
experts, should have interest, not only 
for bankers, lawyers, accountants 
physicians, but for specialists any 
frequent, usual, the calling 
expert, arrange with him 
compensation for previous investigation 
and testimony, for testimony only, 
the case may be; and his right com- 
pensation should recognized any 
and imperfect justice that can see 
distinction between the casual know- 
ledge ordinary witness, which all 
men, experts and are 
equally bound disclose, and the 


knowledge and opinion expert, 
acquired the pursuit his special 
calling, and upon which his livelihood 


depends. Clearly, his duty witness 
should not extend this. 

interesting note that the 
cases where the expert has been com- 
pelled testify without compensation, 
the state has been the party who has 
desired his testimony, although the de- 
cisions make distinction between 
cases where the state party, and 
where the called civil suit 
between private parties, holding the ex- 
pert’s duty the both. The In- 
diana and Arkansas cases, where was 
held entitled compensation, were also 
cases where was called witness 
for the state. English case 
cite, the expert was cabinet-maker, 
and the suit was between private par- 
ties. any distinction were made, 
there would greater reason for hold- 
ing the expert compensation 
when called private controversy, 
than when called the state, but 
such distinction has been taken the 
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cases, and both, whether witness 
for the public private party, his 
right compensation cannot well 
combatted. 

the case the professional ac- 
countant, just decided, the suit was be- 
tween private parties, and the expert 
had been called and compensated the 
plaintiff. After discharge witness, 
was subsequently called the de- 
fendant, and the contents memoranda 
relating the case which had 
been employed, sought extracted 
from him, without compensation. The 
witness was sustained his demand for 
compensation. interesting inquiry 
would be—Suppose the information was 


examination, before the expert’s dis- 
charge witness, could the disclosure 
then forced without compensation? 


BANK discounts note for in- 
dorser. The note has been given the 
indorser, the maker, for his accom- 
maturity, the bank fails 
demand payment the maker, and 
give notice non-payment the in- 
dorser. Query: the indorser dis- 
charged from liability for omission 
these steps? Answer: No. Reason: 
Because the indorser the real debtor, 
and primarily bound for its ultimate 
payment. such can 
amount nothing, there being party 
against whom can have recourse upon 
paying the note. See Morris Birming- 
ham National Bank, the present issue, 
for verification this. 


Tue decision holding bank Ne- 
braska liable the verbal acceptance 
states, statute, acceptances must 


| 
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writing, but Nebraska the common 
law that subject force, and the 
verbal acceptance check the 
drawee valid and binding. 

one wants good illustration 
the reason underlying the enactment 
such statutes, can found the 
case published. direct conflict tes- 
timony between the payee and holder 
the check, and the cashier the bank 
the fact acceptance. The payee 
asserts the cashier agreed pay the 
check. The cashier’s testimony sets out 
his version fully, the contrary. The 


jury had decide between mass con 

flicting testimony, and were likely 
such conflicting assertions what consti- 
tutes the fact, that the statutes many 
states make writing requirement 
valid acceptance. 

Nebraska, recent decision 
which have published, bank lia- 
ble the holder check without ac- 
ceptance, but course, there must 
money deposit meet the check, 
which the present instance, evidently, 
was not the case. 


THE COMPENSATION EXPERTS. 


sional accountant, physician 
should called civil suit, not 
ordinary witness, but expert, 
testify opinion based knowledge 
acquired his special calling, would 
entitled compensation over and 
above the regular witness fees con- 
dition testifying? This import- 
ant practical question many our 
has been heretofore made 
the subject judicial decision cases 
lawyers, physicians and interpreters. 
The question has now been passed upon 
New York city the case pro- 
fessional accountant, and all that 
class who are employed the examina- 
tion books and the investigation 
accounts, the decision will peculiar 
interest. Keech Livingston, case 
now litigation the New York 
Superior court, and 


*Hon. Garrett Garretson. 
+Mr. William Hartung. 


was employed behalf the plaintiff 
and made certain investigations and 
memoranda his professional capacity. 
After testifying, was discharged, and 
was then subsequently called wit- 
ness the defendant, who sought 
question him regarding the case. The 
expert refused, without tender com- 
pensation. The question was subse- 
quently argued, and decision rendered 
the referee, sustaining the account- 
ant his position. Following 
extract from the testimony, showing the 
questions asked and answers refused: 
New York, August 1891 
Before Garrett Garretson, 


William Hartung re-called 
Mr. Milliken for defendant Livingston: 


Hartung, have you with you the 
memorandum upon which you based your testi- 
mony the balance shown the books 
the parties between themselves? have. 

Have you memorandum memoranda 
containing the total account between William 
Livingston and Allen Stevens shown the 
any such account previous examination. 
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Will you answer that question? 
timony. 

the time the investigation was made, showing 
that account 

Have you the memoranda from which you 
made up? object answering the ques- 
tion counsel. object toanswer- 
ing this particular question the ground 
being expert, and that fees should 
first paid before compelled testify. 

Have you memoranda your possession, 
showing the total account between Day 
and William Livingston shown their books 
which you have examined? 

The Witness (to the referee): Your Honor, 
may excused from answering that question 
until see counsel? 

Mr. Milliken: ask that the witness re- 
quired answer that question. 

the Referee: 

You decline testify because provis- 
ion has been made for your fees? Yes, sir. 

You claim, expert, that you cannot 
compelled testify until some provision has 
been made for your fees? That what seems 
the position take; yes, sir. 

Let have some statement made you 
with reference this question that was put 
you. Will you allow get counsel 
first? 

Answer the question now. Question re- 
peated. Well, decline answer that 
question because expert, and for the 
reason that desire fee paid before 
testify. 


adjournment was taken and the 
following argument was submitted 
behalf the expert his 

ARGUMENT FOR EXPERT. 


Mr. Hartung was called witness behalf 
the plaintiff; was examined and his cross- 
examination concluded and discharged from 
further attendance. was called only 
expert accountant testify the result 
his expert examination books account. 

not pretended that has any other 
knowledge relating the facts this case than 
such has acquired his expert services 
and employment. not pretended that 
has any document his possession than such 
has made expert—made since this 
litigation was set foot, with direct reference 
it, and preparation for it—made order 
enable him testify expert, and made 
the instance and under the employment both 
parties the suit. 

now called witness for the defend- 
ant under Duces Tecum issued 
detendant’s attorney, requiring him testify 
and give evidence the part the defend- 
ants,” and requiring him produce memor- 
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anda and papers issued you preparing 
statements from the books the parties hereto, 
being the memoranda referred you 
your testimony.” 


clear that Mr, Hartung called wit- 
ness only because his business capacity 
expert accountant has possession facts 
and papers, and not because has any inde- 
pendent knowledge the facts controversy, 

public duty testify the facts within his 
knowledge. witness selected the party 
give his opinion subject with which 
peculiarly conversant, his employ- 
expert has been employed that very party 
obtain, not bound testify until has 
been paid well for his services forming 
the opinion obtaining the knowledge the 
facts for his time occupied the witness 
stand, 


Roelker decisions, vol. 276, 

not aware that this question has been 
passed the appellate courts this state, 
and not able lay hands upon decisions 
some the western states which feel sure 
have seen. 

believe case the contrary can 
Upon principle, Mr, Hartung compelled 
either produce papers testify upon receipt 
only the ordinary fee, the result 
that may compelled, day through 
protracted hearing, lasting perhaps for months, 
attend witness the exclusion his 
other business. Under such provision law, 
professional man could ever afford em- 
ployed expert litigated matter,and the 
courts and litigants would deprived the 
assistance expert accouutants, who have 
proved themselves most useful and neces- 
sary the administration justice, cannot 
that the law will the injustice enabling 
party avail himself the time and services, 
laborious and valuable, professional man 
without any remuneration whatever, 

insisted that compel the witness at- 
tend for the production papers under the 
circumstances, much infraction his 
rights compel him attend and testify. 
under compulsion produce one paper, 
difference that the precise questions asked the 
witness, which now refuses answer, are not 
technically expert questions, questions 
calling for opinion. The testimony now asked 
for not only the testimony expert 
more. calls for facts which have come the 
knowledge this witness only through his em- 
ployment asan expert? parallel case would 
one which party litigation employed 
achemist ascertain experiment certain 
chemical facts, with view preparing the 
chemist testify paid the chemist his fees for 
making the experiment, but refused pay him 
for his time and learning while the stand. 
Would make any difference that the chemist 
was asked questions concerning his opinion 
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asanexpert? could not called state 
the result his experiment, produce his mem- 
oranda, give any testimony whatever 
facts ascertained him his employment, 
without payment advance for his time 
the witness stand. 

The decision the referee was 


DECISION, 


Mr. Hartung’s connection with this case ap- 
knowledge has concerning the case, appears 
have been gained his capacity expert 
accountant, making examination the 
books account, and such being the case, 
think cannot compelled testify concern- 
ing such knowledge gained from the 
books while acting that expert capacity, 
without being compensated expert. Mo- 
tion denied. 


This decision, see, unless over- 
turned, establishes for professional ac- 
countants the right demand special 
compensation, commensurate with value, 
condition giving testimony 
regarding facts opinions acquired 
their professional capacity. How 
this question extra compensation 
experts regarded elsewhere? 

EXTRA COMPENSATION ALLOWED ENG- 
LAND. 


The English practice now settled 
that extra compensation 
witnesses may taxed. Ky- 
nock.§ Webd witness was 
called for the plaintiff speak the 
nature the damage certain cabinet 
work and the expense necessary 
restore the injured articles. Before 
being sworn, the witness applied for 
compensation for his loss 
stated distinction between 
the man who sees fact and called 
prove court justice, and the 
man selected give his opinion 
matter with which peculiarly con- 
versant from the nature his employ- 
ment The former bound 
matter public duty testify. The 


THE BANKING LAW JOURNAL. 163 


latter the party who selects 
him must pay him. 


AMERICAN CASES RECOGNIZING RIGHT 
EXTRA COMPENSATION. 


1854 the federal court Massa- 
compensation expert was recog- 
nized. 

1877 the supreme court Indiana* 
considered the question the case 
aphysician. Being called and scien- 
tific question propounded, answered: 
The answer that would have would depend 

pon professional knowledge the and 


respectfully refuse give professional opinion 
without being compensated. 


The court upheld the physician, two 
justices dissenting. The opinion this 
case gives thorough review all the 
cases directly collaterally bearing 
the question, and interested readers 
should procure the volume In- 
diana reports. The dissenting opinion 
will found page 15. 

similar decision was made 1881 
the United States District Court for 
the western district 
ing sworn, refused testify unless 
first paid reasonable compensation for 
giving the result his skill and expe- 
rience the court and jury. Judge 
Parker declined regard this refusal 
court, and pointed out 
wide distinction between witness 
called depose matter opinion 
depending his skill particular 
profession trade, and witness called 
depose facts which saw. 
said: 

Neither the public, any more than private 
have right extort services from him the line 
trade, without adequate compensa- 

New York, the right compen- 
sation has been indirectly recognized 
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case where the point issue was ir- 
regularity because professional witness 
gomery had been indicted for murder 
and the district attorney had procured 
the attendance Dr. Hammond 
witness testify professionally, who 
was paid, paid, $500. This was 
complained irregularity. The 
court held the employment the phy- 
sician was the line the 
duty. And said: 

The district attorney, true, might have required 
the attendance Dr. Hammond but 
that would not have sufficed qualify him testify 
as an expert, with clearness and certainty, upon the 
question involved. would have met the require- 
was required testify, and given proper impromptu 


answers such questions might then have been 
put him behalfof the people. could not have 


been required under process examine 
the case and have used his skill and knowledge 
case, nor have attended during the whole trial and 


attentively considered and carefully heard all the tes- 
timony given on both sides, in order to qualify him to 
give an opinion upon such testimony as an expert in 
Tespect the question the sanity the prisoner. 


AMERICAN CASES DENYING RIGHT 
EXTRA 

But the contrary view has been taken, 
and the expert witness held under obli- 
gation testify without extra compen- 
sation Alabama and Texas. The 
question arose Alabama 1875 
Parte physician was 
introduced expert witness for the 
state trial for murder. testi- 
fying that was physician and had 
seen the deceased after had received 
the wound which the prosecutor as- 
serted had produced death, was 
asked state the nature and charac:er 
the wound and its probable effect. 
The witness declined upon the ground 
that had not been remunerated for 
his professional opinion, nor had compen- 
sation for his professional opinion been 
promised secured.” was heid that 
physician, like any other person, may 


People Montgomery, Abb. Pr. 207. 
Ala. 380. 


civil criminal nature, without being 
paid for his testimony for 
sional opinion; and upon refusal tes- 
tify, punishable for contempt. 
sets forth the reasons tor holding. 

1879 the court appeals Texas 
held The case was one 
murder, and the physician called the 
state, testified that attended the de- 
ceased before death, and after death 
made mortem examination 

decline state the cause the man’s death 
as my knowledge was obtained by professional skill 
and from deductions experience, which own 
property, and which the county Nueces has per- 
the actual the save through 
post mortem examination alluded to.” 

The court held that the medical ex- 
pert could not compelled make 
post mortem examination unless paid for 
it; but examination having already 
been made him, could com- 
pelled disclose the result that ex- 


amination. 


STATUTORY PROVISION FOR ADDITIONAL 
COMPENSATION, 


Iowa, North Carolina and Rhode 
Island, the compensation the expert 
provided for statute. The 
statute follows: 


Witnesses called testify only opinion 
founded special study experience any 
branch science, make scientific pro- 
fessional examinations and state the result 
thereof, shall receive additional compensation, 
fixed the court, with reference the 
value the time employed, and the degree 
learning skill required, provided that such 
additional compensation fixed shall not ex- 
ceed four dollars per day while employed. Sec. 
5090, Code Iowa 1888. 


North Carolina, statute 1871: 


Experts when compelled attend and tes- 
tify shall allowed such compensation and 
mileage the court may its discretion 
order.” Laws 1871, Ch. 139, 13. 


And Rhode Island: 


addition the fees above provided, wit- 
nesses summoned and testifying experts 


Summers State, Tex. App. 365. 
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pehalf the state before any justice the su- 
preme court, trial justice coroner, may 
allowed and paid such sum such justice the 
supreme court,trial justice coroner may deem 
justand provided that the allowance 
made any trial justice coroner shall 
subject the approval justice the su- 
preme court. 1882, 773, sec. 15. 

This latter statute, will noticed, 
provides only for experts summoned 
“in behalf the state.” civil suits 
between private parties, the rules the 


common law would govern. 


CONTRA INDIANA, 


But, strange say, after the rendi- 
tion Indiana, the decision above 
quoted, allowing compensation ex- 
perts condition testifying, the 
legislature abrogated the rule, this 
enactment: 


witness who expert any art, 
trade, profession mystery, may compelled 
appear and testify opinion such 
pert, relation any matter, whenever such 
opinion material evidence, relevant is- 
sue trial before court jury, without pay- 
ment tender compensation other than 
PER DIEM and mileage allowed law wit- 
nesses, under the same rules and regulations 
which can compelled appear and testify 
his knowledge facts relative the same 
issue. Rev. Stat. Ind. 1881, sec. 504. 


Verily, the human mind, expressed 
both the exercise the legislative 
and judicial function, strangely var- 
ious. Query, whether the above Indiana 
statute not unconstitutional depriv- 
ing person his property—his special 
ideas which are his stock trade equally 
with the tools the mechanic the 
goods the merchant—without just 
compensation. 


THE DEMANDS THE INDIANA TAX COMMISSIONERS.* 


The question the demands the 
board state tax commissioners 
live question—not theory, not 
opinion, not remote contingency, 
future possibility living actuality, 
endowed with life (if has any real ex- 
istence before it) the legislature 
great state. one those ques- 
tions which goes back the original 
rights the citizen. has often been 
the case that men have struck the 
individual through collection peo- 
ple. this instance the blow aimed 
through the banks the individual tax- 
payer. the common consensus 
opinion among bankers this demand 


address delivered William Bosson, cashier 
the Bank Commerce, Indianapolis, special 
meeting the Indiana Bankers’ Association held 
West Baden Springs, August 26, 1891, opposition 
the demands of the Indiana Tax Commissioners, for 
the production the bankers, before them, the de- 
Posit books, and testimony the name, and 
amounts depositors and deposits. 


the state board tends weaken the 
confidence the depositor his rela- 
tions the bank, directly impairs the 
financial strength the bank threat- 
ening withdrawal the money 
deposit, and just directly threatens 
the whole commercial life this great 
country. 

Our constitutions are such that 
governor attorney-general, state 
officer, tax commissioner beyond 
with honorable office the suffrage 
the people, the officer still but one 
the people. Clothed with duties per- 
form, and services execute; sworn 
the right, execute the law accord- 
ing the best his ability, the 
very prominence his position becomes 
the target for every fair criticism that the 


people the press may see fit make. 
conduct within the hard letter 
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the law may arbitrary, his manners 
and bearing impolite and dictatorial for 
the term office which elected; 
but there right hold office 
the life tenure, grace 
the people that put 
the man office can just surely him 
out. The people are watching Argus- 
eyed, for any attack their per- 
sonal liberty, and the politician who in- 
directly seeks attack the personal 
rights the American citizen may well 
preparing for himself resting 
place far from the offices the Indiana 
State House. small matter at- 
tack and undermine the standing the 
banks? 


THE NATURE AND IMPORTANCE BANKS, 


What bank? Practically, bank 
place where deposits are received 
and paid out money loaned 
security.” certain cases banks 
have, under the law, the right issue 
bills for circulation. Historically, re- 
ceiving special deposits the root 
the banking business, but now 
little importance, compared with the 
great tree that looms against the sky 
nineteenth centurv civilization.” 
said that the word Bank literally 
that the old-time banker 
took his bench under one arm, his 
bags capital stock under the other, 
and wending his the market 
public place, sat down his bank, 
opened his canvas leather safe, and 
proceeded what business could. 
not necessary compare this with 
the banks to-day. state their 
condition emphasize ours. The 
director the United States Mint gives 
the stock money twenty-six (26) 


named countries, the value of— 


20, 571,346 


These figures represent amounts prac- 
tically beyond the conception man; 
and yet small comparison with the 
world’s business, that compare them 
with the total business the banks 
almost impossible. 

The clearings alone the New York 
banks for the weeks ending August 8th 


words, the clearings the banks for the 
two weeks the great city New 
York represent practically one-tenth 
the total gold, silver and paper currency 
the whole world; or, other words, 
the conveniences the great modern 
system banking, one city alone does 
clearing house business one year 
amount equal two and one-half times 
the total amount the currency the 
whole world. 

Again: the state Indiana, 
hasty calculation from Rand McNally 
Bankers’ directory July, 1891, there 
are national, state and private banks, 
342. Two hundred and sixty-nine 
these report— 


$20,914,120 
2,481,730 

$28,676,110 


Seventy-three private banks not re- 
port any the above items. 

impossible estimate correctly 
the number depositors these banks; 
suffice say that very large. 
Every kind financial interest repre- 
sented, from the poor washerwoman 
who laying few dollars meet 
the inevitable failing health that will 
come from overwork and exposure, 
the individual capitalist who his 
hundreds thousands dollars out 
interest. business small, none 
large that not directly dependent 
upon the banks. Checks, dratts and 
commercial tokens value busi- 
ness least ninety times large 
that done the money the country. 
not these facts sufficiently show the 
importance the banks? 


THE DEMANDS THE TAX COMMISSIONERS 
STATED. 


Having shown that these demands 
affect interests the largest importance, 
what now are these demands the state 
tax commissioners? They (tax board) 
say Jos. Fanning, their secretary 
the sheriff Marion county, that 
must subpoena me, cashier the 
Bank Commerce, and appear 


before the said state board the state 


house certain hour certain day, 


and August amount the 
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bringing with such books, papers 
and accounts said Bank Commerce 
fully disclose and show the 
names all persons having money, 
bonds, stock, notes other property 
deposit and the custody 
said bank, the first day April, 1891, 
and the respective amounts said de- 
posits other property the custody 
said bank, and answer all ques- 
tions relation thereto, with refer- 
ence the property owned said 
banking institution in- 
cludes bonds, stocks, notes other 
property value; but foot-note con- 
fines the demand the balances the 
credit the individual depositors 
April 1891. 

The very first inquiry made 
for hearing? some depositor trial 
for making false return? Does the state 
board seek assess omitted property? 
so, has the right do, and 
the party charged before them? 
seems that none these things are 
so. The cause action, stands, 
properly entitled: 

The Board Tax Commissioners the State 
Indiana 


vs. 
The People Collectively and Severally the 
said State 
But this board the people; that 
people accounts any the banks 


the state Indiana? so, they are 
sitting judges their own cases. 
For more than right presume 
such thing can presumed 
any citizen) that they are more 
honest, that they are just guilty, 
any other five citizens this state; 
for where none are charged the law pre- 
sumes all equally innocent—nay, more, 
presumes all equally innocent until 
some are charged and proved guilty. 


DOES THE ACT AUTHORIZE THE DEMAND? 


But the real question Does the 
tax act creating this board give any 
power make such demand?” an- 
swer, No! Section thirty-four (34) 
Act gives the assessors, auditors, boards 
Review and state tax commisioners 


purposes properly listing and 
assessing property for taxation and 
equalizing and collecting taxes,” the 
right inspect and examine the books 
and papers all corporations and tax- 
payers, etc., but, 

shall the duty all assessors, and all 
other officers charged with the duty listing 
property for taxation charged with the duty 
collecting taxes, give writing all information 
they may acquire reference the concealment 
property from taxation any person cor- 
poration before mentioned the county auditor, 
auditor the state, the board review 
tax commissioners. 

Without expressing strictly legal 
opinion, think clear that the inform- 
ation above set out and must 
the proper way calling the attention 
the tax commissioners concealed 
and take further that 
the vesting this power the as- 
sessors excluded the idea that 
vested the tax commissioners. 
other words the tax commissioners, not 
satisfied with the powers given them, 
propose hunt for concealed property 
and their turn report the assessors. 
They are hitching the cart before the 
horse. 

But there any other reference 
the power the tax commissioners 
examine witnesses? Yes. Section 123 
says: 

said board, any member thereof, 
shall have power and examine wit- 
nesses, administer oaths, and shall have 
access to, and the power order the production 
of, any books papers the hands any per- 
son, company corporation, whenever neces- 
sary the prosecution any inquiries necessary 
proper their official capacity.” 

This limits the question the pros- 
ecution any inquiry necessary 
proper their official capacity,” and 
presumed that the law some- 
where defines what necessary 
proper their official capacity. 

Section 126 provides that the gov- 
ernor, auditor and secretary state 
only required sit with the 
board and take part its proceedings 
when performing duties heretofore 
devolving upon the state equal- 
ization and such other times and under 
such other circumstances may 
rendered necessary effectually carry 
out the purposes This sec- 
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tion provides that the duties set out 
section 120 shall performed far 
the same can consistently done” 
the two tax 

When shall the board tax commis- 
sioners perform the duty devolving 
the old board equalization? sec- 
tion 129, must convene the first 
Monday August each year for that 
purpose. then has two duties: 

First, assess railroad Second. 
equalize the assessment real estate provided 
this act. 

With the first duty have nothing 
todo. purpose performing 
the second they shall have the power 
send for books, papers, etc.; have all 
the powers county boards 
appraise and assess all property 
its true cash value defined this 
act according their best knowledge 
and judgment, and equalize the 
assessment. property through the 
that under this section their 
whole authority board equal- 
ization, except the assessment 
railroad property. 

Their after duties are embraced 
section 125, which provides that appeals 
shall lie them from county boards 
review. 

Who must assess omitted property? 
this the duty the state commis- 
sioners under this act? Section 
provides that wherever the assessor 
doubt that any statement correct 
the said assessor 


and required examine 
oath any other person whom believes have 
knowledge the amount value any prop- 
erty owned held such person neglecting 
refusing, and such assessor author- 
ized set down and assess such person such 
amount personal property may deem 
just,” 

Section gives the assessor the right 
list where property has been con- 
verted into non-taxables contrary 
law. Section 108 goes thoroughly into 
the questions omitted property and 
gives the assessor full power list and 
assess the same, but provides that 
must give the persons owning claim- 
ing own said property, notice 
writing his intention list the same 
and requiring them appear his 


office within ten days, etc. Section 106 
provides that the assessor omits any 
property the auditor may require him 
list it. Section 114 gives the county 
board authority add omitted 
erty; but it, too, must give proper 
notice, etc. Section 142 gives the 
county auditor power add omitted 
property; but must give 

These sections very clearly show upon 
what officers placed the duty 
ing omitted property and provide 
way which they must proceed. The 
act nowhere (so far can discover) 
gives the state tax commissioners any 
such authority. 

the state tax commissioners have 
the authority claimed, they have larger 
powers than the courts the state; tor 
section 479 1881, provides that 


court judge thereof, may upon affi- 
davit their necessity materiality, upon 
motion, compel, order, either party pro- 
duce, before the trial, any bank, paper 
document his possession power; the order 
may made upon the application either 
party, upon reasonable notice the adverse 
party his attorney. not produced 
dence may given its contents.” 


the law makers are thus careful 
hedge abouf the right party 
action likely that such power 
claimed the tax commissioners 
vested them implication? must 
remembered, too, that they are not 
seeking examine the books party 
thing never heard court jus- 
tice. reduce the argument the 
absurd this state tax board would have 
the same right bring each patron 
the butcher baker grocery man, 
and compel them show their house 
books and testify the amount 
due said butcher, and then examine his 
tax list see the said butcher had 
returned these accounts part his 
credit. 

not necessary into the con- 
stitutional question seizure and search 
and personal immunity therefrom. 
The whole proceeding un-American. 
contrary our Anglo-Saxon love 
fair play. hit miss scheme. 
dark. presumption that the tax- 
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payer has sworn false return. The 
state board imagines that the Span- 
inquisition, the star chamber, and 
the grand jury combined. entirely 
likely that the board will find out its 
mistake. Like law-abiding citizens, 
have appealed the law. propose 
carry this question the highest 
courts the land. defeated there, 
what remains us? The resort 
every citizen. Behind the statute 
to-day lies the ballot to-morrow. 
Indianaislike those the Medes 
and Persians, can change, alter 
repeal any law our statute books 
the will the majority the legal 
voters. The banks are not fighting 
escape their own taxes; they are not 
defending any their depositors who 
seek evade taxatiion. They simply 
refuse play the informer, they decline 
testify against men who are not 
charged with any fault. Let any man 
properly notified according law, 
and the banker, properly sworn 
witness, will testify. 

Along the financial horizon last fall 
the storm clouds gathered; the Ar- 
gentine Republic the electric bolts fell 
with terrible fury; the greatest private 
financial house the world, the 
greatest city the world, fell smitten. 
What caught and upheld and saved the 
civilized world from financial wreck and 
Nothing but the modern system 
banking. This whole system built 
the confidential relation the bank 
and its depositor. Make the bank spy 
and informer; drag back and forth 
contending politicians seek temporary 
force the bank withdraw 
its money from loans that send the 
blood commerce flowing through 
vein and artery the financial 
world, and the mutterings financial 
fear and disaster will break such 
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storm that the politician and time server 
will flee from its wrath shame. And 
more, the American citizen will not 
tamely allow officers chosen himself 
assume that has made false re- 
turn; that fact perjurer. 

What course should the tax author- 
ities pursue? Let the officers authorized 
law give the notice required law 
any person persuns whom they 
are authorized give such notice; then 
let them summon the banker testify 
issue fairly made and the banker, 
when sworn, will tell the truth, the 
whole truth, and nothing but the truth. 
Till then, possible, will keep silent. 


RECAPITULATION, 


sum our reasons refuse 
produce our books: 

1st. the act 1891 
place gives the state board tax com- 
missioners any authority require 
do. 

2d. Because the said act nowhere 
authorizes said board assess omitted 
property. 

3d. Because the said act gives 
board other power authority in- 
quire into the omitted property any 
tax payer, without notice given said 
taxpayer. 

4th. Because said act gave said 
board any such power the act would 
unconstitutional under the laws 
this state and the United States. 

5th. known body court has any 
right examine witnesses demand 
the production books papers ex- 
cept some cause properly before said 
tribunal. 

The said books cannot taken 
from our various banks during business 
hours, without stopping the whole busi- 
ness our said banks. 
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THE COMPULSORY DISCLOSURE BANK DEPOSITS. 


UPPLEMENTARY the able pre- 
sentation the preceding paper 

the nature the demands the Indi- 
ana tax board and the reasons why the 
state tax officers cannot compel the pro- 
duction, bank officials, the books 
the bank showing deposits, further 
brief contribution may pardoned, 
view the importance question 
this nature the entire banking interest. 


TAX ACT, 


March 1891—the taxing period 
being April 1—the Indiana legislature 
passed elaborate tax act, repealing 
previous laws, and declaring that 
asmuch emergency exists, this 
act shall take effect and force from 
and after its passage.” The act, conse- 
quently, governed the assessment and 
taxation property the hands 
tax-payers April 

Without now quoting its provisions— 
the pertinent portions having already 
been stated the preceding article— 
the state tax board, part the scheme 
acquiring knowledge taxable per- 
sonal property, deemed itself authorized 
to, and did, issue and serve 
written demands upon the presidents 
cashiers the various banks the 
state, requiring them appear and tes- 
tify before concerning and bring with 
them such books, papers and accounts 
the bank, would fully disclose, the 
names all general and special depos- 
itors the bank April 1891, and 
the respective amounts their deposits. 


POLICY DEMAND. 


Such demand, enforceable, would 
clearly bad policy, and injurious 
the best interests the state. The im- 


portance the banks the general 
public has been already described. One 
obvious result would withdrawal 
deposits before the first April, 
consequent calling loans, and re- 
sultant injury business enterprises, 
turther politic objection that the 
the manhood the state, that 
based the supposition that the tax- 
payers have falsely returned wrong- 
fully omitted return certain their 
property subject taxation; that their 
oaths and direct testimony conceal the 
wrong; and hence the necessity 
fishing excursion—a drag-net search— 
the hope making good catch 
omitted property. The legislative 
judicial countenance the state 
such policy necessarily proclaims 
the world that the Indiana citizen not 
placed his own word, return oath; 
but that the tax officer, presuming him 
transform presumption into proof, 
most ruthless invasion the sacred do- 
main not only the banker, but any 
other private citizen who perchance 
may possess the information seeks. 
These words course relate policy 
only. Bad policy would not prevent 
the operation act the legislature, 
otherwise lawful, although its en- 
forcement would probably result 
speedy repeal. The questions met 
are (1) Would such law constitu- 


tional? (2) Has the legislature, fact, 


vested the state tax board with the 
power seeks wield? 


PRECEDENT FOR NATIONAL 
Before touching upon these questions, 


let digress introduc- 
ing the somewhat similar experience 
national bankers Section 2782 
the Revised Statutes Ohio 


Provides that the county auditor, has reason 
believe any person has given the assessor false 
statement his personal property, that the asses- 
sor has not returned the full amount, omitted, 
made erroneous return, shall proceed correct 
the assessor’s return and charge such person the 
duplicate with the proper amount taxes; en- 


able him which hereby authorized and em- 
po wered to issue compulsory process, and require the 
attendance any person persons whom may 
suppose have knowledge the articles, value 
the personal property, moneys, credits,” etc., 
examine such person, or persons, on oath in relation 
such statement return;” and provides for notifi- 
cation the person taxed, etc. 


Sec. 2983 Ohio 


Provides case refusal party summoned 
answer any question, the auditor shall 
apply the probate judge the county issue 


still refuses appear testify, subject the 
same penalties for contempt witness the pro- 
bate court. 

Under these provisions the following 
case arose the United States circuit 
court, for the northern district Ohio, 


The auditor Mahoning County, 
under section 2782 issued 
against the cashiers the national banks 
requiring them appear betore him 
give testimony reference persons 
who were depositors and the amounts 
their deposits, order reach such 
sums for taxation the depositors; and 
also issued compulsory process 
require the cashiers bring before him 
for inspection the books the banks 
showing such deposits. The cashiers 
appeared person, willing testify, 
but refused bring the books under 
the orders respective boards 
directors. then, under sec- 
tion 2783, made application the pro- 


Second Nat. Banks Auditor Mahon- 
ing county, Cin. Law. Bull. 515. 
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bate judge who issued compulsory 
order requiring the bank officers 
appear before him, and bring the books 
the bank for inspection and exami- 
nation. The banks applied the 
federal circuit court for restraining 
order against the auditor and prosecuting 
attorney under section 5241 the 
Revised That section pro- 
vides: 

association shall subject any visitorial 


powers other than such are authorized this title, 
are vested the courts justice. 


The only visitorial powers mentioned 
the national bank act are contained 
sections 5240, and U.S. Rev. 
Stat. Section 5240 declares the duties 
and powers national bank examiners. 
Section 5210 requires the keeping 
correct list shareholders, which ‘‘shall 
subject the inspection all the 
shareholders and creditors the asso- 
ciation, and the officers authorized assess 
taxes under state authority during business 
hours,” etc. Judge Welker held that the 
officers national banks cannot com- 
pelled present for inspection, either 
the auditor probate judge, books 
showing the deposits the bank, and 
the state officials were restrained from 
compelling the same done. 

The bare ruling this effect all 
that disclosed the report the 
the question, appears. Presumably the 
constitutional question was not gone 
into, but the section the national act 
quoted was deemed barrier the dis- 
closure deposits national banks. 


CONSTITUTIONAL BARRIER. 


Recurring, now, the constitutional 
question, would law authorizing such 
demands The people 
are thus protected the fourth amend- 
ment the federal constitution: 
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The right the people secure their 
persons, houses, papers, and effects against un- 
reasonable searches and seizures, shall not 
violated, and warrants shall issue but upon 
probable cause, supported oath affirma- 
tion, and particularly describing the place 
searched, and the persons things 


And the people Indiana have incor- 
porated these identical words the 
eleventh section the first article the 
state constitution. Referring this 
constitutional provision, eminent au- 
thority,+ has said: 


Near importance exemption from any 
arbitrary control the person (slavery) that 
maxim the common law which secures the 
citizen immunity his home against the prying 
eyes the government, and protection per- 
son, property and papers against even the pro- 
cess the law, except few specified cases. 
The maxim that ‘‘every man’s house his 
made part our constitutional law 
the clauses prohibiting unreasonable searches 
and seizures, and has always been looked upon 
high value the citizen. 


The obnoxious writs assistance 
the American colonies issued revenue 
officers, empowering them, their dis- 
cretion, search suspected places for 
smuggled goods, undoubtedly had much 
with the subsequent incorporation 
the clause cited the federal consti- 
tution. appendix Quincy’s 
Massachusetts’ Reports (1761-1772) 
interesting history these writs given. 
article the Boston Gazette Jan- 
uary 1762, ascribed James Otis, 
occurs the following passage: 


(the writ) custom house officer any 
other person has power given him, with the 
assistance peace officer, enter forceably 
into dwelling house, and rifle every part 
where shall please suspect uncustomed 
goods are lodged. expect that some 
little leering tool power will tell that the 
public now ised with mere chimeras 


+Cooley, Const. 365 


overheated brain; but desire that men un- 
derstanding and morals, would only recollect 
instance this sort, when late comptroller 
this port, virtue his writ assistance, 
forceably entered into and rummaged the house 
magistrate thistown, and what rendered 
the instance intolerable was that did not pre- 
tend suspicion contraband goods reason 
for his conduct, but was only because the 
honest magistrate had day before taken the 
liberty execute good and wholesome law 
this province against the comptroller. 


This arbitrary power search irre- 
sponsible officials under genera! warrant 
was barred the subsequent constitu- 
tional provisions, 1780, declar- 
ation rights prefixed the Massa- 
chusetts Constitution, 


Every subject has right secure from all un- 
reasonable searches and seizures his person, his 
houses, his papers, and all his possessions. All war- 
rants, therefore, are contrary this right, the cause 
foundation them not previously supported 
oath affirmation; and the order the warrant 
civil officer make search suspected places, 
seize their property, not accompanied with 
special designation the persons objects search, 
arrest seizure; and warrant ought issued 
but cases and with the formalities prescribed 
the laws. 


The substance this article, have 
seen, was incorporated into one the 
earliest amendments the federal con- 
and into the constitution 
Indiana. 

For the service criminal process, 
the houses private parties may 
broken into circumstances, 
and there are are also cases where search 
warrants may issued, justifying like 
action, but they are hedged about 
regulations which must carefully ob- 
served. civil cases court, witnesses 
may compelled, tender proper 
fees, attend and testify, and may 
compelled bring books and papers. 
The conditions under which they give 
evidence and the non-obligation dis- 
close privileged communications, are de- 
fined the with great particular- 
ity. Legislative bodies, committees 
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may also compel the attendance and 
testimony witnesses the conduct 
their But certainly 
debatable question whether legislation 
would constitutional which should 
authorize ministerial officer, board, 
its discretion, summon before 
the officers banks, and compel the 
production the books the bank, 
and explanatory testimony their con- 
tents. The mode investigation and 
extent search might entirely arbi- 
trary, might largely interfere with 
and discommode the lawful business 
the bank; and such proceeding cer- 
tainly savors the evil aimed the 
constitutional provision, namely, pry- 
ing search into the private affairs the 
citizen ministerial officer, under 
general warrant, unhampered ex- 
tent, and not instituted only after au- 
thorization judicial officer oath 
its necessity, but the will 


caprice the ministerial officer himself. 
Minor questions, were such legislative 
authorization constitutional, would be, 
could the witness at- 
tend and produce the books without fee? 
And where the president cashier 
summoned, ‘could compelled 
produce the books, not his property, 
but the property the bank, and which 
the board directors, the governing 
body, refuse allow him remove? 
The constitutional question, assuming 
the tax board invested with such 
power, interesting one, but want 
space prevents its full consideration. 
LEGISLATIVE AUTHORIZATION, 

Has the legislature, fact, invested 
the state tax board with the power 
seeks wield, compelling atten- 
dance and testimony bank officer and 
books? This question fully covered 
the previous article wherein the per- 
tinent provisions are cited and shown 
not give the power claimed. 


RESPONSIBILITY FOR RAISED CHECK. 


following statement actual 

case, submitted for discussion, 

raises questions interest every 
banker: 


corporation signs its checks the signa- 
ture its president and also the signature 
its manager. The manager makes the 
checks and signs them and lays them before the 
president. These checks then before the 
president who examines them and signs them. 
They are then returned the manager for dis- 
tribution. Among these checks one for $100, 
whieh after its return him the manager raises 


$1.000, and due course time paid 
the bank which drawn. Months after- 
ward, the discovery the raised check made. 
Can the corporation recover from the bank? 
Can the bank which paid the check recover from 
the parties from whom they received it? 

Another instance: check $100 drawn 
the order the manager for his salary. 
raises $1,000, and takes the bank and 
deposits the same bank which drawn 
his own credit $1,000. Months afterwards 
the raised check discovered. Can the corpor- 
ation recover from the bank? 

Statement account and vouchers returned 
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GENERAL RULE, 


general rule, the banker can 
only charge the original amount against 
the checkdrawer, for that limits the ex- 
tent the banker’s authority pay out 
his deposit.* 


EXCEPTION GENERAL 


But certain amount carelessness 
the checkdrawer’s part the execu- 
tion the instrument, whereby altera- 
tion easy, simple and incapable 
detection vigilant scrutiny the 
paying bank official will render him, 
reason his fault, chargeable with the 
entire amount. The mooted point is, 
what the degree care the check- 
drawer must use order throw the 
responsibility loss from 
upon his banker? There chasm, 
yet, between the higher standard care 
which business ethics demand, namely, 
the surrounding the check with the 
effective precautions against check-rais- 
ing, produced recent inventive skill, 
and the standard reasonable care 
which the courts have heretofore set. 
The latter standard, any practical in- 
liability, must ascertained and ap- 
plied. What degree care and execu- 
tion, then, inferred from existing 
decisions, for the lack which the 
check-drawer will held responsible 
his banker raised check, which 
the latter has paid? 


Reddington Woods, 406. But has been said 
the right charge the holder with the original amount 
based the ground that the check, before altera- 
tion, has received legal inception upon delivery 
holder for value, conferring authority upon the banker 
pay the true amount, and the right would not 
exist where the alteration was made before the check 
effect, delivery, complete and valid in- 
strument, for the latter case the possibility that the 
instrument could ever become legal liability would 
West Site Bank, 100 50. 
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Daniel states the rule 


When the drawer has drawn his check such 
and incomplete manner that material alter- 
ation may readily accomplished without leaving 
perceptible mark, giving the instrument suspi- 
cious appearance, prepares the way for fraud and 
then, if it is committed, he and not the bank should 
suffer. 


This statement the law drawn 
from the old English case Young 
This was the case: 

customer banker delivered his wife 
certain checks, signed him blank, 
used during his absence. She directed clerk 
fill one for fifty pounds, two shillings. 
The clerk commenced the with 
the middle the line, and left space 
between the and showed the wife, 
and she directed him draw the money. The 
clerk then prefixed writing and figures 
Three” and and drew £350. 


The court held the customer charge- 
able with the entire amount. 

year previous, the case 
had been decided, where depos- 
itors had drawn check the ordinary 
way, and the amount was expunged 
the holder means chemicals, and 
larger sum inserted such manner 
that person the ordinary course 
business could observe it. The bank 
paid the increased amount, and was 
held only entitled charge the cus- 
tomer with the original amount. 
was contended that this case governed 
Young Grote; that could make 
difference whether forgery effected 
interpolation expunging; that 
what was written afterwards was with- 
out authority, and the bank was liable 
for the consequences. But the court 
distinguished the cases. Said 
J., Young Grote: 

Hall Fuller, the check was properly drawn 


the plaintiff the first instance; the words which 
had written were expunged, and supplied others 


Daniel Neg. Instr. 1659. 
Bing. 253; year 1827. 
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different handwriting, and the alteration was 
made, not the plaintiff’s clerk, person improp- 
erly trusted him, but entire stranger, who 
accidentally became possessed the check. the 
banker had been discharged that case, there could 
none which would liable. decide here 
the ground that the banker has been misled 
want proper caution the part his customer. 


both these cases, see, the alter- 
Fuller, the check-drawer was held 
have properly arawn the check, and was 
not responsible his banker for the 
mistaken payment. Young Grote 
the check-drawer was guilty want 
caution, under the facts that case, 
and was responsible. The standard 
care exercised the check-drawer 
Fuller, heid sufficient Young 
Grote, although admitted alteration 
not capable detection, does not seem 
have been changed the courts 
down the present day. Itis dem- 
onstrable fact that ordinary ink 
ordinary paper can expunged, and 
the space re-written, baffle de- 
tection even experienced eye; 
and believed there are appliances 
use many check-drawers which will 
effectually prevent the raising the 
amounts checks. Yet check drawn 
the ordinary way, without such ap- 
pliances, although can changed 
chemical process baffle detec- 
tion, nevertheless, properly drawn, 
under the present doctrine the de- 
cisions, The court appeals Craw- 
West Side has said: 

The bank from necessity responsible for any 
omission to discover the original terms and conditions 
check, once properly drawn upon it, because 
the time payment the only party interested 
protecting its integrity, who has the opportunity 
of inspection, and it therefore owes the duty to its de- 
guarding the fund intrusted from 
material part his order has been effected, even 


not arise unless the depositor has, drawing his 
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check, left blanks unfilled, some affirmative act 
negligence has facilitated the fraud 
those into whose hands the check may come. 

remains for future legislation, 
possibly judicial decision, raise the 
standard diligence required the 
check-drawer. can, ordinary 
appliances, render his check impreg- 
nable, and neglects use them, and 
the check altered such way 
defy detection, the banker has done the 
best could vigilant examination, 
but the check-drawer has not done the 
best could. Consequently the loss 
should his, But the courts have not 
got far yet. properly 
drawn misuse language) with 
blanks left (although chemicals may re- 
place the ink with airy space) imposes 
upon the banker the sometimes impos- 
sible duty detection, liability for 
tailure. 

RESPONSIBILITY FOR ACT AGENT. 


Assuming that the check was drawn 
the ordinary way, and the manner 
which drawn would not held care- 
less charge the ordinary check- 


‘drawer with the loss, where the check 


was successfully altered stranger, 
reason the fraud being perpetrated 
the manager, the corporation would 
liable. 


the corporation liable the ground that 
the act the agent the act the principal, 
irrespective negligence its part, any 
other ground estoppel deny validity the 
check? 

not, are there any circumstances which 
would establish its liability because negli- 
gence the employmeat, retention supervis- 
ion its managing agent, the forger? 


Let take general view the law, 
necessarily most brief, the responsi- 
bility the corporation for the wrong- 
ful act its agent and manager. 
every branch human industry, menare 
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obliged act others. corporation, 
from nature, can only act through 
its agents. Whenever mistake made, 
neglect occurs, wrong done any 
these agents, resulting injury 
loss third persons, the question the 
principal’s responsibility arises. The 
following general rule laid down 
Story Agency, 452: 


general doctrine law that the princi- 
pal liable third persons civil suit for 
frauds, deceits, concealments, misrepresenta- 
tions, torts, negligences and other malfeasances, 
misfeasances, and omissions duty his 
agent, the course his employment, although 
prifcipal did not authorize, notify, 
participate in, know such miscon- 
duct. even forbade the acts disap- 
proved 


And Mr, Thompson states the rule 


general rule law that the principal 
master civilly responsible for wrongs com- 
mitted his agent servant while acting 
about his business. 


And the reason for the rule: 


would perhaps difficult quote any 
very distinct reason support it. One 
the most familiar and extensive maxims the 
law exacts every person use his property 
not his neighbor. The rule under 
consideration may referred correspond- 
ing obligation imposed the law upon every 
member society, CONDUCT HIS BUSINESS 
not injure others. With this obligation 
upon him, the law wisely and justly charges 
him with the same responsibility for acts done 
the hands another for acts done his 
own hand; and this rule law takes form the 
maxim, QUI FACIT PER ALIUM, FACIT PER 


The learned writer last quoted points 
out the extent the rule—to cases 
the servant’s agent’s wrong while act- 
ing about the business the master 
principal; and the further implication 
that the latter will not any case 
liable for wrongs committed the 
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servant while about the 
stantially the same thing, not acting 
within the scope his authority. The con- 
flict the decisions has grown out 
the difficulty determining under what 
having acted the course his 
master’s business and under what 
has acted for himself. The decided 
cases embrace great variety trades 
and occupations. 


the case Foster Essex Bank, 
the cashier and clerk stole quantity 
gold doubloons from cask left spe- 
cial deposit. The owner, through his 
counsel, contended for the proposition 
that the principal civilly answerable 
for all frauds done his agents. The 
court said the proposition can true 
only when the agent servant is, while 
committing the fraud, acting the 
business his principal master.” 
Here master, the bank, had 
right meddle with the cask open 
it, and could not lawfully communi- 
cate any authority,” and the cashier 
could not considered, any view, 
acting within the scope his em- 
ployment when committed the vil- 
declared more answerable than the 
cashier had stolen the pocket-book 
any person who might have laid 
the desk while transacting business 
the bank. 


this case, will seen, ques- 
tion liability reason negligence 
the employment retention the 
defaulting officials was involved. The 
question was simply, was the act 
the agent binding the act the 
principal reason the agent’s action 
being the course the 
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business; and the court held no; the 
crime was not action within the scope 
the agent’s employment, 
principal could not held. 

similar crime was held not within 
the scope the agent’s employment, 
and pointed out that the only 
ground liability must arise from some 
negligence the principal, such the 
knowing retention unfit employee. 
Scott National Bank Chester 

There the teller the bank stole 
government bonds placed with the bank 
for safe-keeping. The court said: 


the dishonest act the teller was 
way connected with his employment. Under these 
circumstances the only ground liability must arise 
ina knowledge the bank that the teller was unfit 
ployment. 

Recently similar case arose the 
supreme court the United States re- 
sulting the liability the principal 
(banker) for the theft his agent (cash- 
ier) not the ground that the act was 
within the scope his employment, 
but because gross negligence re- 
taining the agent employment, with 
knowledge that was not fit 
trusted. Preston Prather.| 


The assistant cashier firm pri- 
vate bankers stole government bonds 
left special deposit. appeared, 
year before, the managing partner be- 
came aware certain speculations 
the cashier, but failed remove him. 
The court held his continuance em- 
ployment with knowledge this fact 
gross negligence, rendering the bankers 
liable the depositor the bonds. 


quote the following language the 
court: 


The doctrine exemption 
such cases was one time carried far 


St. 
January, 1891, BANKING 107. 
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shield the bailees from the fraudulent acts 
their own employees and officers, though their 
employment embraced supervision the 
property, such acts not being deemed within 
the scope their employment (Then citing the 
facts and decision BANK, above 
cited, the court continues): the subsequent 
case SMITH BANK, Mass. 605, 611 the 
same court held that the gross carelessness 
which would charge gratuitous bailee for the 
loss property must such affect 
its safe-keeping, tend its loss, implying 
that liability would attach the bailee such 
cases, and that extent qualifying the previous 
decision. 

see from this line cases where 
the agent has stolen property others 
the custody the principal (bank) 
that the liability, where decreed, has not 
been placed the ground act 
within the scope the agent’s employ- 
ment for which the principal was bound, 
but the ground negligence re- 
taining employment unfit subor- 
dinate. 

further recent case which has caused 
much criticism Shipman Bank 
State New York§ 

The manager the real estate de- 
partment the depositor’s business 
floated checks, signed the depositors 
payable fictitious payees, and cov- 
ered his frauds for four years with- 
bility reason the act the agent 
being within the scope his employ- 
ment and about his principal’s business, 
and thus binding the latter, the court 

Bedell, issuing the ‘orged checks and fabricating 
the false papers his crimes, did not act 
the and hisacts this 
regard are not binding upon them, nor are they any 
manner affected his knowledge the facts. 

The acts and knowledge the agent 
(manager) this case were held not 
have been done acquired the scope 
his employment agent, and 
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this ground, therefore, liability at- 
tached the principal. Neither was 
the principal found negligent for want 
supervision the manager, for in- 
sufficiency examination returned 

further important case, some 
respects analogous that under consid- 
eration, York New Haven 
Schuyler. Schuyler, the transfer 
agent the company who was author- 
ized issue and transfer genuine stock, 
issued and transferred spurious stock. 
The company was held liable the 
holders. The ground the decision 
was implied agency authority the 
agent the acts, estoppel the 
corporation, reason negligence, 
from denying the implied authority. 

the present case, was within the 
scope the manager’s authority de- 
liver genuine checks signed the 
president and himself. fraudu- 
lently altered these checks before issue. 
Was this act done the course his 
employment, bind his principal? 
Were the case one where both president 
and manager joined the fraudulent 
act issuing check for greater 
than they had right 
would easier say, yes. But the 
fraud was the manager alone 
tampering with already executed 

_check; and unless some other ground 
estoppel deny validity (such 
retention employment the corpor- 
ate directors after krowledge bad 
character, negligence failure 
properly supervise the manager 
examine returned vouchers and detect 
the fraud,) established, difficult 
positively assert the liability the 
corporation for act its agent 
done the course his business. The 
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exact line responsibility cases 
this character has yet drawn. 
Upon the further question liability 
the corporation for negligence 
supervising the acts the manager, 
retaining him employment after 
knowledge any bad practice, have 
facts which base conclusion, 
There remains then, considered, 


DUTY EXAMINE RETURNED VOUCHERS, 


pass this branch the question 
Pass-book and vouchers were returned 
monthly, and not months after- 
ward—number not stated—was the for- 
gery discovered. early 
view was taken that the balancing 
the pass-book and return vouchers 
was for the protection the depositor 
and not the bank, and being part 
the depositor’s duty examine re- 
turned checks, his failure did 
not render him liable. Later cases de- 
this and declare the writing 
the pass-book and return with paid 
checks imports request the part 
the bank the depositor informed 
the account correct, and imposes 
upon the latter the duty exercising 
ordinary care and diligence comply- 
ing with that request. collection 
the cases with full extracts will 
found BANKING 355. The su- 
preme court the United States 1885 
exhaustively considered this question. 
Leather Mfg. Bank 

The court said: 

their relations with depositors banks are 
held, they ought be, rigid responsibility. 
But the principles governing those relations 
encourage such negligence depositors 
the examination their bank accounts 
inconsistent with the relations the parties 
with those established rules and usages 
sanctioned business men ordinary pru- 


dence and sagacity, which are, ought be, 
known depositors. must not under- 
stood holding that the examination the 
depositor his account must close and 
thorough exclude the possibility any 
error whatever being overlooked him. Nor 
mean hold that the depositor 
wanting proper care when imposes 
upon some competent person the duty mak- 
ing that examination, and giving timely 
notice the bank objections the account. 
the examination made such agent 
clerk good faith and with ordinary diligence, 
and due notice given any error the ac- 
count, the depositor discharges his duty the 
bank. But when, this case, the agent 
commits the forgeries which misled the bank 
and injured the depositor, and therefore has 
interest concealing the facts, the principal 
occupies better position than would have 
done had been designated him 
make the required examination, without 
least showing that exercised reasonable 
diligence supervising the conduct the 
agent whilethe latter was discharging the 
trust committed him. the absence 
such supervision, the mere designation 
agent discharge duty resting primarily 
upon the principal, cannot deemed the equiv- 
alent performance the latter. 

rule can laid down that will 
coverevery transaction between the bank and 
its depositor, sufficient say that the 
latter’s duty discharged when exercises 
such diligence required the circum- 
the particular case, including the 
relation the parties and the established 
known usages the banking business.” 


The court below, assuming duty 
examine the part depositor, re- 
fused submit the question the jury, 
and instructed them find his favor. 
The supreme court held that ‘‘whether 
the depositor omitted the injury 
the bank, what ordinary care and 
prudence required was ques- 


tion for the jury which should have been 
‘submitted. 


case altered check, discovered 


132 Mass. 156. 
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months after payment. The first 
monthly statement after payment in- 
cluded this check paid, and after 
another monthly statement, the deposi- 
tors drew out their balance remaining 
according the statement. After 
discovery, they sued the bank for the 
amount the altered check. The su- 
preme court he!d the evidence respect 
the monthly statements should have 
been submitted the jury the 
question implied ratification pay- 
ment, said: 


Whether the plaintiffs (depositors) were re- 
quired the exercise due diligence read 
the monthly statements, examine the 
checks, and how careful examination they 
were bound make, and what inferences are 
drawn, depend upon the nature. and 
course dealing between the parties, and the 
particular circumstances under which the state- 
ments and checks were delivered them. 


The general doctrine the later 
cases that the depositor under the 
duty exercising due diligence the 
matter examination; but for par- 
ticular definition what will consti- 
tute such diligence—the nature 
examination; the time; and whom 


courts invariably say: ‘‘It 


question for the jury.” 
Whether the present case the cor- 
poration would chargeable with the 


for failure properly examine 


returned vouchers and sooner discover 
the fraud, depends whether exer- 
cised the duty ordinary diligence, 
determined jury. 

SUMMARY. 

The payment being without au- 
thority, the loss, ordinarily, between 
banker and depositor would fall the 
banker. 

Buta possibility exists that 
carelessness execution; respon- 
sibility for its agent’s act, (3) 


180 THE BANKING 


negligence supervising him, (4) 
negligence examination returned 
charge the corporation. 

not, the loss forthe check cred- 
ited the forger would fall upon the 
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banker; but regarding the check paid 
third party, would have right 
action recover the money back, 
unless some negligence notifying 
the latter, after discovery, this right 
was precluded. 


LEGAL DECISIONS. 


NATIONAL BANK—PLEDGE 
STOCK RIGHT DIVI- 
DENDS—NOTICE PLEDGE. 


Supreme Court Nebraska, July 1891. 


CENTRAL NEBRASKA BANK 
WILDER. 


One loaned stockholder national bank 
the sum $1,000, for which such stockholder gave his 
note, due one year, with interest, and secure the 
payment said note assigned certificate for 
shares stock such bank. the expiration 
the year new stock was issued, and shares were 
transferred security for said debt; the certificate 
stock containing power attorney the cashier 
the bank transfer said stock the bonks the 
bank, etc. Most the officers the bank had no- 
tice the assignment the stock security. 
The principal the note was afterwards paid, but, 
the interest being unpaid, action was 
dividend declared while was the as- 
signee the stock. 


The principal defense the bank was that all the 
transfers must made the books the 
Held that, the officers the bank had notice that 
was holding the stock security, and made 
objection, they must pay the dividend the party 
entitled person then holding the stock—and 
that the rules the bankto the contrary constituted 
defense. 

(Syllabus the court) 


Error district court, Butler 
Judge. 


Action one Wilder against the 
Central Nebraska National Bank re- 
cover dividend certain bank-stock. 
Judgment for plaintiff. Defendant brings 


error. Affirmed. 


Hampton, Bauer McAllister, 
Hampton, and Bauer, for plain- 
error. Steele Bros., for defendant 
error. 


brought the defendant error 
against the plaintiff error recover 
dividend declared shares the 
stock the bank. the trial the 
cause the court below judgment was 
rendered favor the defendant 
error. The principal error relied upon 
this court that the eviderice in- 
sufficient sustain the judgment. 
appears from the record that January, 
1888, one Gould was the cashier 
the bank question, and borrowed 
from the defendant error the sum 
$1,000, for which gave his note, pay- 
able one year, with interest per 
cent., and secure said note assigned 
for shares stock the bank 
question. January, 1889, the capital 
stock the bank was increased $100,- 
and new certificate stock was 
issued Mr. Gould for shares 
stock for $100 each, which certificate 
contained the: back thereof the fol- 
lowing assignment: 


value sell, assign, 
and transfer unto the 
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capital stock represented the certifi- 
cate, and hereby irrevocably constitute and 
appoint Jones Geo. Cotton attorney 
transfer the said stock the books 
the bank, with full power substitution the 
premises. [Signed] Dated this 

Cotton this time was cashier the 
bank, and most all the officers 
thereof knew that this stock was pledged 
the defendant error. Afterwards 
the stock was sold, and the principal 
the note paid; but, the interest 
thereon remaining unpaid, this action 
was brought recover dividend which 
had been declared but short time be- 
fore the payment the principal. 

The principal defense the bank 
by-law the corporation, which 
the books the bank, and claimed 
that, the stock question stood 
such books the name Gould, 
payment him the dividend ques- 
tion exonerated the bank from paying 
the defendant error. bank 
other corporation, like natural person, 
must act good faith with those with 
whom deals. cannot shut its eyes 
tothe clear light day, and declare 
that darkness prevails; and more can 
ignore facts the rights persons 
dealing with it, and claim exemption 
the ground any technical rule which 
will work injustice. other words, 
stock bank has been assigned 
party who holding the same se- 
curity, and entitled the dividends 
such stock, the bank must pay the 
dividend the party entitled it,—the 
actual holder the has no- 
‘tice. Otherwise great injustice might 
done depriving the holder the 
security portion the amount due 
thereon. evident that the defense 
set the ‘bank not sufficient 
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exonerate from liability, and that the 
judgment right. therefore of- 
firmed. 

The other judges concur. 


PAPER—LIA- 
BILITY INDORSER. 


Supreme Court Alabama, June 26, 1891. 


Morris BIRMINGHAM Bank. 


The indorser note, made for his accommoda- 
tion, not discharged from liability his indorse- 
ment failure the holder demand payment 
the maker, and give such indorser notice non- 
payment. 

action the indorsee note against the 
administrator indorser, the maker, not 
being party beneficiary, not prohibited from 
testifying transactions with deceased, show 
that the note was for deceased’s accommodation, 
Code Ala. 2765, which provides that neither party 
shall allowed testify against the other toany 
transaction with any deceased person whose estate 
interested the suit. 


Syllabus the court. 


Appeal from circuit court, Jefferson 
county; James Heap, Judge. 

Pearson, for appellant. Mount- 
joy Tomlinson, for appellee. 


The note sued was 
made John Read, payable 
Scott, defendant’s intestate, the 
Birmingham National Bank, and him 
indorsed the bank, being admitted 
that payment the note was not de- 
manded the maker, and that due and 
legal notice its dishonor was not given 
charge the indorser, devolved 
plaintiff show sufficient excuse 
for failure give the notice. For this 
purpose the depositions Read, the 
maker, were introduced prove that 
the note was made for the accommoda- 
tion Scott, the indorser. Defendant 
objected the competency of. the wit- 
ness testify any transaction with 
Scott, who was deceased. 
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The discussion this question the court 
omitted, concluded follows 

Read, not being party the suit, 
nor beneficiary, was competent tes- 
tify. 

The material question whether the 
indorser note, made for his accom- 
modation, discharged from liability 
his indorsement the failure the 
holder demand payment the maker, 
and give the indorser notice non- 
payment the note. this question 
negative answer must given, 
principle and authority. general 
rule requiring such notice there are well 
recognized exceptions. its applica- 
tion bills exchange, the failure 
give notice will excused the 
drawer, where has funds the 
hands the drawee, and reasonable 
grounds expect that his bill will 
The reason which the ex- 
ception rests exists where note made 
for the accommodation the indorser, 
for the purpose raising money for his 
benefit, discount otherwise; 
being the real debtor, 
bound for its ultimate payment. such 
case notice can amount nothing, 
there being party against whom 
can have recourse upon paying the note, 
and possibility that can in- 
jured the failure give notice. He, 
like the drawer bill such case, 
without funds, and has right ex- 
pect the maker pay the note. French 
Bank, 141; Keys Winter, 
Me. 399; Daniel, Neg. Inst. 
Tied. Com. Paper, 385. being 
shown the testimony Read without 
contradiction that the note sued was 
made for the accommodation Scott, 
notice its dishonor was not requisite 
charge the indorser. unneces- 
sary consider whether the 
the administratrix, after maturity, 
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pay the note was waiver 
Affirmed. 


CHECK—VERBAL ACCEPTANCE. 


Supreme Court Nebraska, July 1891. 


Farmers’ BANK SHEL- 
DUNBIER. 


verbal acceptance check the drawee 
valid and binding the acceptance was writing. 


This suit was brought 
Peter Dunbier against the plaintiff 
Neff upon the Farmers’ Merchants’ 
Bank Shelby, favor Peter Dun- 
bier, which alleged was accepted 
the bank. Verdictand judgment for 
the plaintiff below the sum $352.25. 
The bank denies that ever accepted 
the check. The case turns upon the 
question whether the 
lishes valid acceptance the check 
the bank. appears from the record 
that the day April, 1889, Peter 
Dunbier contracted some cattle 
Neff, who tendered payment the 
cattle sight draft drawn him upon 
Dorsey Bros. Clifton, South Omaha, 
which Dunbier declined accept. The 
next morning before the cattle were de- 
livered, Dunbier and Neff went the 
Farmers’ Merchants’ Bank Shelby, 
and saw the cashier, Mr. Anel, who paid 
Dunbier, for Neff, $1,000. For the 
$832 yet unpaid the purchase price, 
Neff gave check Dunbier upon the 
plaintiff error. The cashier filled out 
the check, and handed Neff 
who, after signing it, returned Mr. 
Anel, the cashier, and gave Mr. 
Dunbier. The defendant error testi- 
fied that then asked Mr. Anel the 
check was right for $832, who replied: 


sir; that check right. guaranty 
you that pay yon that two days.” 
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also appears that after receiving 
the check the cattle were delivered 
Neff, and the delivery would not have 
been made had the cashier not promised 
pay the check. the day 
April, 1889, the cashier paid Mr. Dun- 
bier $500, and the same was indorsed 
upon the check, The bank refuses 
pay the balance. Anel, the cash- 
ier the bank, his testimony states 
that never agreed pay the check; 
and the same effect 
Mr. Neff, given deposition. Mr. 
Anel also testified answer questions 
follows: 

When did you next see this 
check? Answer. saw it, think was the 
next day, about three was either 
the next day one two daysafter. Who 
had it? Peter Dunbier. Relate the cir- 
cumstances. came the bank, and 
asked had heard from Mr. Neff. told 
him had; that had telegraphed from 
South Omaha draw check for $1,500 
Dorsey Bros. Clifton; and told Mr. Dunbier 
could pay him $500, and keep out the $1,000 
had paid him two days before. What did 
say! said; ‘this not all owes you. 
Will you take this and said, 
said would take it; that amounted now 
$1,500. took indorsed the check, 
and said, sue the bank you don’t pay 
right away.’ That Mr. Neff said would pay 
him. told him had agreed pay soon 
Mr. Neff sent the money from Omaha,— 
the cash pay the check off,—and the $500 was 
had sent pay the check. paid him 
that much, and told him would pay the rest 
Mr. Neff sent the money. Has Mr. Neff 
ever sent you the money? No, sir; never 
sent the money.” 


The testimony hopelessly irrecon- 
cilable. The testimony 
nearly all its material parts contradicted 
two witnesses. obvious that 
Dunbier and Anel were each interested 
witnesses, and cannot successfully 
claimed forNeff that was disinterested. 
states his deposition, response 
question was any way inter- 
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ested the outcome the trial, that 
Anel pays it, would have pay. 
would not want him lose any money 
out for nothing.” The jury, their 
verdict, under proper instructions, de- 
cided the conflicting evidence favor 
the plaintiff below, and the testimony 
introduced behalf the bank was 
warrant disturbing the verdict. 
think the evidence was sufficient 
justity the jury finding that the bank 
verbally accepted the check, and agreed 
pay the same within two days, and 
that Dunbier was thereby induced 
deliver the cattle Neff. 

The agreement the bank pay the 
check was not promise pay the 
debt another, but was original 
promise, and was valid, although not 
writing. The delivery the cattle 
Neff was sufficient consideration for 
the agreement. Credit was given 
Dunbier the not Neff. The 
statutes some the states require that 
the acceptance check should 
writing, and therefore such states 
verbal acceptance will not answer. But 
when, this state, the rule the 
common law that subject force, 
the verbal acceptance check the 
drawee valid and binding. Pars. 
Notes 281; Mason Dousay, 
Ill. 424; Sturges Bank, 595; 
Jarvis Wilson, Conn. 90; Spaulding 


Andrews, St. 411; Dunavan 
Flynn, 118 Mass. 539. For the reasons 
stated the judgment affirmed. The 
other judges concur. 


USURY—SEPARATE NOTES. 
Court Appeals Texas, May 20, 1891. 


Where two notes are 
which was usurious, the 


iven renewal another 
rst being for the amount 


| 
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the debt computed the legal rate and the second for 
the usurious interest, the plea usury de- 
fense the first note the hands transferee after 
maturity, without notice the usurious agreement. 


Appeal from McLennan county court. 


Hurt, Huling Robertson loaned 
one Russell $500, taking his note with 
appellants sureties. This note was 
due November 1885, and bore per 
cent, interest its face. sold 
appellants his homestead, they agree- 
ing assume the debt due Robert- 
son. January 1887, 
executed their note Robertson for 
$616.66, bearing per cent. upon its 
face, and maturing one year after date. 
this note fell due, appellants de- 
sired extension time, and Jan- 
uary 1888, made another note 
Robertson for $630 due one year, and 
upon its face bearing interest the 
rate percent, the same time 
they executed Robertson note for 
$110, with the same rate interest ex- 
pressed its face. The appellee bank 
sued appellants and indorser upon 
the note for $630. Appellants plead 
usury, and alleged that verbal agree- 
ment with Robertson all the notes should 
addition the percent. expressed 
bear per cent., making the agreed in- 
terest percent. The bank obtained 
the note after maturity without knowl- 
edge the usury agreement. The 


court below sustained exceptions the 
plea usury. 

any the per cent. went into 
constituted part the note sued upon, 
then there was error sustaining the 
exceptions the plea. all the per 
cent. went into the $110 note, then there 
was noerror. The plea must certainly 
show that the $300 note—the one sued 
on—contained part the usurious in- 
terest arising from the per cent. agreed 
upon addition the lawful interest 
expressed the contracts. Does 
this? think not. calculating 
the interest the $500 per cent. 
through the various renewals the 
note find that that rate the amount 
the note sued not greater than 
be. The plea gives the dates 
the different notes. doubt usury 
entered into the note $616.66, but 
when the note sued was executed the 
usury was eliminated, and was left 
untainted with illegality. When the 
other one for $110 sought 
collected usury pleaded, and 
showing the whole the plea 
may easily There was 
error sustaining the exceptions the 
plea. The general denial was not strick- 
enout. The plea privilege was prop- 
erly overruled, appellants having agreed 
continue before presenting the plea, 
and thus waiving it. Affirmed. 


PIERPONT MORGAN. 


(Biographical Series, No. 15.) 


continuation the series por- 
traits prominent bankers and 
financiers, present accompanying the 
successive issues the JOURNAL, 
have herewith the honor presenting 


our constituents with portrait Mr. 
Pierpont Morgan, banker, and head 
the well-known firm Messrs. Drexel, 
Morgan Co., Wall Street, New 
York. 
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CORPORATIONS FRAUDULENT 
ISSUE 


Supreme Judicial Court Massachusetts, 
Suffolk, June 26, 1891. 


The president corporaticn was allowed the 
other directors have possession the corporate 
seal and the certificate book, after they had known 
him break his promise pledging certain shares 
them. The by-laws provided that all certificates 
should signed the president and the treasurer. 
The president issued fraudulent certificates him- 
self, forging the signature, and pledged 
the certificates secure his individual debt. 
that the corporation had not been guilty such negli- 
gence would make liable for the certificates. 


Report from supreme judicial court, 
Suffolk county; James 
Judge. 

Actions against the Jewett Pub- 
lishing Company upon two certificates 
its stock which had been piedged 
plaintiffs Jewett, the president 
the company. The signatures the 
treasurer upon these certificates were 
forged Jewett. 

Robert Morse, Jr., and Chas. 
Hellier, for plaintiffs. Samuel Elder 
and William Cushing Waite, for defend- 
ant. 


The by-laws the de- 
fendant corporation provide that each 
stockholder shall entitled certifi- 
cate stock under the seal the cor- 
poration, and signed its president 
and treasurer.” The certificates taken 
the respective plaintiffs each called 
for these two and purported 
bear them. The plaintiffs were 
therefore apprised the necessity for 
two signatures. point fact, how- 
ever, the certificates did not bear the 
signature his name hav- 
been forged the president. There 
was special provision the by-laws 
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giving the president anything todo re- 
spect the issuing certificates 
shares, except requirement that 
should sign all such certificates. The 
transfers were recorded the clerk. 
The purchaser named transfer re- 
corded was entitled new certificate 
upon producing the transfer the treas- 
urer,and delivering him the former cer- 
tificates. There was actual osten- 
sible authority the president issue 
was only sign them. 
The certificates taken the plaintiffs 
were invalid for want the two signa- 
tures required the by-laws. But the 
plaintiffs contend that the defendant 
nevertheless bound make the certifi- 
cates good, responsible for their being 
bad,on the ground that was negligent 
permitting Jewett remain president 
the corporation, view his previous 
known misconduct, and have control 
its certificate book and seal, and that 
the cases fall within the principle that, 
where one two innocent persons must 
suffer loss from the fraud third, 
the loss must borne the one whose 
negligence enabled the third person 
commit the fraud, order reach 
this conclusion, must made ap- 
pear that the frauds and forgeries 
Jewett were such natural and probable 
results his continuance the office 
president the corporation that the de- 
fendant ought have anticipated and 
guarded against them, and also that the 
plaintifts their part exercised due dil- 
igence and precaution accepting the 
certificates from him. the absence 
any previous misconduct Jewett’s 
part, could hardly maintained that 
there was any negligence the part 
the corporation keeping its seal and 
book certificates shares where the 
president could have access them, 
able remove blank certificates 
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from the end the book and impress 
the corporate seal upon them. are 
not aware that customary for cor- 
porations this country keep their 
seals books certificates such 
way that access them can only had 
when two more officers are present. 
The chief safeguard respect the 
certificates the necessity two signa- 
tures; and accordingiy, when one who 
has had confidence reposed him has 
availed himself his opportunity 
commit fraud upon others means 
forgery, has usually been held 
England that the loss was not natural 
probable result the confidence thus 
reposed, even though showed careless- 
ness, and that was too remote 
properly chargeable upon those who 
were thus careless reposing the con- 
Charities, Cas. 389; Mayor, etc., 
Div. 160, 176; Swan North British 
Australasian Co., Hurl. 175, 189. 
Div. 243, 255, 263. The plaintiffs rely 
Div. 103, which many its general 
features much resembles the present 
case, but with certain differences, 
that case the secretary the defendant 
company issued certificate shares, 
with the name director forged 
himself. The person whom was is- 
sued bought shares the market, 
through broker, who received trans- 
fer signed the secretary, accompan- 
ied what purported and all 
respects appeared regularly is- 
sued certificate those shares. These 
were deposited the company’s office, 
with the request for the issue new 
certificate, the usual way. The new 
certificate was issued, the usual form, 


the secretary, but the signature 
director, which was 
was part the regular 
and authorized duty the secretary 
receive and examine transfers and cer- 
tificates shares, have transfers 
registered, procure the preparation, 
execution, and signature certificates, 
with all requisite and prescribed formal- 
ities, and thereupon issue them the 
persons entitled receive them. More- 
over, the company, after the issue the 
certificate, paid dividend thereon, 
check signed the secretary and two 
directors. The decision the case, 
which was not heard before the court 
appeal, was placed the ground that 
the company had made the duty 
the secretary procure the preparation, 
execution, and signature certificates 
with the prescribed formalities, and 
thereupon issue them the person 
entitled receive them. The principal 
fact upon which the decision turned 
wanting the case before us. The 
president the defendant corporation 
was not the proper officer issue cer- 
tificates, and the certificates which the 
plaintiffs received did not come from the 
office the defendant regular course 
business, but they were received 
the plaintiffs under private and personal 
transactions between themselves and 
Jewett, the president. 

The plaintiffs, however, contend that 
the previous and known misconduct 
Jewett had been such that dis- 
tinguishes the present case from others, 
and that reason thereof the defend- 
ant should held responsible for his. 
acts. This misconduct consisted 
pledging his shares Evans Co. 
when had agreed pledge them 
his associates the corporation. Ac- 
cording the original understanding 
when the corporation was formed, Estes 
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Lauriat subscribed and paid for the 
whole the stock, but there was 
agreement under which Jewett was 
have the option buying one-half 
the stock certain price any time 
within one year. Jewett was president 
the company, and Jackson, one the 
firm Estes Lauriat, was treasurer. 
the absence the two senior mem- 
bers the firm, Jewett elected take 
his half the stock, but stated that 
could not very easily pay for then, 
and Jackson consented issue the cer- 
tificates him with the understanding 
that was give his notes for them, 
and that the firm would hold the stock 
collateral, The stock was accord- 
ingly issued Jewett, who took it, and 
did not pledge the firm, but after- 
wards pledged There 
distinct statement how happened 
that Jewett was allowed take away 
the certificates, instead pledging them 
the spot the firm; nor how soon af- 
terwards pledged them Evans. Ap- 
parently confidence was reposed him, 
and, any rate, there nothing 
show that any steps were taken com- 
pel him pledge the shares the firm 
according his promise. What Jack- 
son did consenting the issue the 
stock Jewett, without retaining 
pledge, was within his power mem- 
ber the firm. the whole, find 
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nothing show that the corporation 
its other members had reason suppose 
from what Jewett had done that 
would likely issue forged certifi- 
cates shares, allowed access the 
certificate book and seal the corpora- 
tion; and accordingly not 
held responsible for his criminal fraud, 
for act made possible its neg- 
ligence. the cases heretofore deter- 
mined this court, where corporation 
was held responsible for the fraudulent 
issue shares, the certificates were 
fact signed the proper officers, whose 
signatures were required, and there was 
carelessness the part the president 
leaving certificates signed blank 
himself with the treasurer, and also 
carelessness the part other officers 
the company. Railroad Co., 
150 Mass. 200, Rep. 917. 
each case the entry must be, judgment 
the verdict. 


case, which was not received 
time for notice the article Responsibility 
Corporation for Raised Paper Issued Its 
Manager, will read with interest connection 
with that branch the discussion which treats 
the responsibility the corporation for the 
acts its agent. the present case, see, 
the corporation held not liable for fraudulent 
certificates issued its president, and not neg- 
ligent respect retaining him employ- 
ment, after knowledge alleged misconduct 
his part. 


QUERIES AND REPLIES. 


Notice Pass Limiting 
ty. 


Port Huron SAVINGS BANK, 
Port Huron, Mich., August 31, 1891. 


Editor Banking Law Journal: 
Dear the articles the 
JOURNAL the subject bank’s 


liability for default correspondents” would 
the following notice pasted the pass-books 
customers sufficient relieve the bank 
from liability 
WwOTICE. 
receiving and transmitting collections 
this bank obligates itself use ordinary dil- 
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igence only, and the means and agencies 

selected the bank must understood 

those the owner the paper for that 
purpose, 
Cashier. 

Answer.—In Michigan, from whence 
this inquiry comes, number 
other states, banker receiving for col- 
lection item payable distance, 
responsible for the Cefaults the corre- 
spondent whom transmits the 
paper. has been held Simpson 
Waldby, Mich. 439. that case 
the court says: 

they (banks and bankers) wish avoid 
such responsibility, very easy for them 
accept such business only special agree- 
ment their duties and liabilities. Failing 
this, think they must, taking such 
bills drafts, responsible other business 
men are, for the misconduct their selected 
agents home abroad. 

Would notice, such 
limiting the liability the bank the 
matter distant collections, when pasted 
the pass-book, binding the de- 
positor special agreement con- 
tract limiting the liability the banker 
stated? the essential elements 
every contract assent; meeting 
the minds the parties. Would such 
notice constitute contract, the 
implied assent the depositor its 
terms? 

Some thrown this question 
savings bank case Connecticut. 
Eaves Sav. Bank, Conn. 
229. that case where the bank paid 
deposit one presenting the book 
forged order, the payment was held 
not chargeable the depositor, and 
was pointed out that there was nothing 
certain printed matter the book 
authorize the payment. The court then 
said: 

Had the book contained this further notice, 
that the presentation the book shall taken 
full authority for paying the money, the 
defendants (savings bank) would have had 
good defense, for might reasonably held 
that case that the bank insisted upon this 
condition receiving the deposit. 

And further, speaking the general 
practice savings banks pay pre- 
sentation the book, without further 
identification the court held the prac- 
tice could not alter the general law, and 


Let the rule inserted the book and as- 
sented the depositor, and then will 
sufficient authority for such 


Analogous questions arise the cases 
common carriers, the difference be- 
tween the banker and carrier being that 
the latter obliged while the former 
not, accept business offered. The 
books are full divergent cases re- 
specting notices issued common car- 
riers various forms, limiting their 
liability. has been held some cases 
that notice, even brought home the 
Opposite party, evidence assent, 
and that the carrier cannot limit his 
common law liability this means. 
But the more prevalent opinion seems 
that carriers may exonerate them- 
selves contract between the shipper 
and carrier, though not mere notice 
from the latter the former. the 
notice assented to, this amounts 
agreement between the parties. 
But what will constitute such assent? 
458. that case was held that 
railroad companies, common carriers, 
who receive goods marked for partic- 
ular place, are bound the common 
law deliver that place, but they 
may restrict their liability contract 
fairly and understandingly made; and 
when made, inthe form bill 
lading, otherwise, and the 
derstood and accepted the shipper, 
becomes the contract 
There the receipt bill lading 
goods marked New York recited that 
the goods were transported over 
the line the defendants road, 
certain station, and there delivered 
good order another company, whose 
line was part the route the place 
destination, and that the liability 
common carrier, should 
cease when the goods were delivered 
the other company. 

This receipt was accepted the 
shipper. The goods were delivered 
the other company and delay thereafter 
occurred. Theshipper and de- 
posed they had knowledge the 
stipulations limiting the carrier’s liability 
and never assented them. The court 
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below, acting jury, found the 
shipper had notice, and therefore the 
receipt, bill lading, was the con- 
tract between the parties. The supreme 
court sustained the judgment, 
holding that when the shipper accepted 
the receipt with knowledge its con- 
tents, became the contract both 
parties, and the responsibility the 
carrier was limited accordingly. The 
question whether the shipper has know- 
ledge of, and assents to, limiting stipula- 
tions, was declared question fact 
determined the evidence each 

this case, see, acceptance bill 
lading containing notice limiting lia- 
bility, and knowledge the notice 
fact found from the evidence) constituted 
between the parties, 

Recurring the question suffi- 
ciency notice pass-book, knowledge 
this notice the depositor’s part 
(which should easily proved) and the 
subsequent making deposits there- 
under, would probably held assent 
the part the depositor, and 
special agreement with the bank that 
the terms the notice should govern its 
liability. Butan extra precaution would 
have the depositor, opening ac- 
count, sign the notice the pass-book. 


LAW JOURNAL 189 


Rate Interest Missouri. 


New York, September 1891. 
Editor Banking Law Fournal: 

Dear the Missouri legislature, 
its recent session, change the interest law 
that state? Your reply will oblige 


act approved April 
23, 1891. The contract rate was re- 
duced from ten eight per cent. 


CORRESPONDENCE. 


The Indiana Tax Arrests. 


THE GERMAN BANK, 
EVANSVILLE, Ind., Sept. 1891. 
Editor Banking Law 

associated press dispatch 
quoted reference the Indiana tax 
cases incorrect, and order that you may 
correctly informed, permit state that 
Hugh Dougherty, one the arrested bankers, 
the manager the Exchange Bank Bluff- 
ton, Ind., private bank owned John Studa- 
baker Co. and Philip Decker, the acting 
president the German Bank this city, rep- 
resents the state banks. Very respectfully, 

Cook, Cas. 


The dispatch, corrected above, 
gave the names the officers thus: 
Malott, president the 
Indianapolis National; Hugh Dougher- 
ty, Bluffton, president the Bluffton 
State Bank; and Philip Decker, 
Evansville, the head private bank 
that city.” 


CURRENT NEWS AND TOPICS. 


BANKERS.—The First Annual Con- 
vention the Missouri Bankers’ Association, 
was held Lebanon, Mo., August and 29. 
The attendance was very satisfactory. Taxation 
was the principal theme discussion the 
first day, and constitution and by-laws were 
adopted, Onthe second day the subject how 
collections should handled, and charges 
exchange, was taken and discussed; also the 
question What causes high rate 
The officers chosen for permanent organization 
were:—President, McElhany, Springfield; 
Vice-Presidents. Anderson, Kansas City, 
Rubey, Lebanon, Breck Jones, St. Louis; 
Secretary and Treasurer, John Caro Russell, 
St. Louis; Executive Committee, Shultz, 
Sedalia; Malcolm, Rolla; Hays, 
Lancaster; Wilcoxson, Carrollton: Speed 
Stephens, Boonville. 

The best efforts the members attending the 


convention, were pledged induce all Missouri 
bankers become members the Association. 


* 
*x * 


CATECHISM;—Question. What 
corporation? 

Answer. association founded for the pur- 
pose issuing stock, which the first holders get 
for nothing and the second holders pay pre- 
mium for. 

What charter member? 

person let into corporation the 
ground floor, while the dear public has climb 
ladder and get second story windows. 

What common stock? 

The kind that lying around loose when 
the corporation starts business. 

What preferred stock? 

The kind everybody prefers have after 
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the charter members have unloaded all their 
common. 

are dividends? 

The small percentages stockholders’ 
money which they ever get back again. 

What are bonds? 

Fetters for tying the money those 
who are too smart buy stock. 

gentleman with cool nerves 
certain stage the game and takes all 
within reach. 

paper which certifies stockholders 
and bondholders that the receiver bigger 
man than all them put together. 

What construction account? 

convenient device for accounting for 
money which the dear public knows has paid 
over, and which the corporation can’t produce 
demand. 

What balance sheet? 

mathematical demonstration that two 
and two makes seven. 

legal formula whereby corporation in- 
quires whether the public authorities can see 
any green its eye, 

What the public authorities require 
corporation? 

shall with little pain possible the 
victim. 

And what redress has the victim the 
corporation defies the law? 


—F. L., Kate Field’s Washington. 


SHEPARD, CHERRY SHEPARD, lawyers, 
Salt Lake City, whose card have been pub- 
lishing for some time our pages, are most 
reliable and energetic law firm, and most 
cordially recommend any our readers who 
have business Salt Lake correspond with 
these gentlemen. can assure prompt and 
careful attention all business sent. Their 
references are the highest:—The Hon. Supreme 

udges Kansas, the Hon. Supreme Judges 

tah Territory, the Hon. Richmond, Su- 
preme Judge Colorado, the Hon. Shack- 
elford, Judge the Court, Ind. Ter., the 
American National Bank and Commercial Na- 
tional Bank, Salt Lake City, Utah. 


Stockholders the WESTERN NATIONAL 
BANK NEW met the Ist instant 
decide the proposition the Directors re- 


duce the capital the corporation. There was 
good attendance stockholders whose aggre- 
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gate holdings amounted nearly $3,000,000 out 
total capital $3,500,000. This capitaliza- 
tion one the largest the city, and was 
found scarcely necessary for somewhat re- 
cently instituted bank the Western National. 

The Directors, indeed, have for some time 
been convinced that smaller capital would 
serve the interests the bank better, and after 
month’s notification the stockholders, the 
meeting was duly held. There was opposition 
the plan reduction and was voted unani- 
mously reduce the capital stock the bank 
from $3,500,000 $2,100,000, sum exactly 
equal sixty per cent. the original amount, 
confidently anticipated that this important 
action will inaugurate new era enterprise 
and prosperity for the bank whose commercial 
connections are the highest class and whose 
affairs are controlled staff most experi- 
enced and efficient officers, with strong direc- 
torate, representative various high-class, 
wealthy business circles. 


reported from Louisville that the direct- 
ors the Falls City Bank, which recently failed, 
are sued for dereliction duty, Except 
there are peculations charged, the case this 
bank said very similar that the 
Buffalo bank, recently reported this 
where the supreme court the United States 
divided five four the question directors’ 
responsibility. said that the directors and 
officers, out capital $600,000 owned al- 
together $7,800 the stock. Herein ob- 
vious cause failure—lack sufficient self- 
interest. 

the case the Masonic Savings Bank 
failure, much sympathy expressed for Mr. 
Jacob Kreiger, its president. plucky fight 
was made resume, and the president and di- 
rectors, that end, agreed pledge their indi- 
vidual fortunes against loss depositors 
stockholders. Later advices, however, are 
the effect that Mr. Kreiger has himself made 


assignment, 


* 
* * 


Our readers cannot have failed notice the 
excellence the press-work this JouRNAL, 
and the decided improvement this respect 
the last few months. ‘This branch our work 
now the hands Messrs. Clark Zugalla, 
Gold street, Y., and the improvement 
dates from the time they first took charge the 
sheet. gives pleasure bring the supe- 
rior workmanship this establishment the 
attention our readers, with the contident as- 
surance that the uniform courtesy, promptness 
and fair dealing which these gentlemen have 
always shown toward us, will undoubtedly 
extended all who require their services. 


